
Extract from Hansard 

[COUNCIL — Wednesday, 27 June 2012] 

 p4369a-4371a 

Hon Sue Ellery; Hon Alison Xamon; Hon Michael Mischin 

 [1] 

INHERITANCE (FAMILY AND DEPENDANTS PROVISION) AMENDMENT BILL 2012 

Second Reading 

Resumed from 16 May. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [9.06 pm]: Members may have 

experienced a sense of deja vu when they saw the Inheritance (Family and Dependants Provision) Amendment 

Bill 2012 on the notice paper; certainly when I was briefed I had a sense of deja vu, because I am pretty sure it is 

the third time in the last four years I have been briefed on changes to the laws of inheritance. We last made 

changes to the law as it applies to inheritance in 2011, when we amended the principal act. However, we did not 

deal with the issue of stepchildren in a way that left clear interpretation as to their rights in situations in which 

their parent died and a step-parent remained living. The bill before the house tonight is designed to amend the 

law to take the rights of stepchildren into account. Members will be aware from the second reading speech that 

the last changes we made to these laws were not made operative. The bill before the house will amend the 

definitions to take the rights of stepchildren into account. 

We were told in the second reading speech that the government became aware that the definition of “stepchild”, 

as it applied to section 7 of the principal act, was open to interpretation. Section 5 of the 2011 act reads, in 

part — 

stepchild means a person — 

(a) who is not a child of the deceased, but who is a child of — 

(i) the deceased’s spouse; or 

(ii) a de facto partner of the deceased, if the de facto partner is one in whose 

favour the Court can make an order under this Act;  

The laws that we have already changed deal with de facto rights — 

and 

(b) who was living at the date on which the deceased — 

(i) married that spouse; or 

(ii) entered into a de facto relationship with that de facto partner; 

The last time we dealt with changes to this law we thought that all was covered; in fact, we had left a gap. When 

the parent dies and leaves the inheritance to their partner, the step-parent, there is a potential problem if the step-

parent does not make arrangements to pass on the inheritance according to the wishes of the parent, when the 

step-parent passes on. I was advised in the briefing that Western Australia is the only jurisdiction to pick this up 

and to specify the rights of the stepchild. Some states say that it is stepchildren who are currently maintained—

that is, those who are currently reliant on the step-parent—and other states leave it open. 

There are three issues. The first issue is about the difference in terminology between “the spouse” and “a 

spouse”. The second issue was that the deceased had to be alive under the old provisions, and the third issue was 

the prescribed amount at the time of death. To deal with the first issue first, we were told in the second reading 

speech that it was the intention of the amending legislation to include a former spouse, as the remarriage of the 

step-parent should not, of itself, disqualify a stepchild from making a claim for family provision against the 

estate of the deceased step-parent. The second and more significant issue is whether the child of a de facto 

partner of the deceased de facto partner, including a former de facto partner, was one in whose favour the court 

can make an order under this legislation. Under section 7(1) of the principal act a person who is a de facto 

partner of a deceased has the standing to apply when that person was living as the de facto immediately before 

the death of the deceased person. The parent cannot be living as the de facto partner at the time of the step-

parent’s death, as the parent has predeceased the step-parent.  

The third issue that arose was that the amending bill does not state that the prescribed amount applies at the date 

of the death of the parent of the deceased’s stepchild. Although it could have been argued that those issues of 

interpretation around those three elements ultimately could be dealt with by the courts themselves, the 

government took the view—I think it is probably the sensible one and let us hope we have dealt with this law 

now once and for all—that it was appropriate that, by amending the legislation, we clarify those positions to send 

a clear message to the court of Parliament’s intention. The government therefore delayed dealing with the 

proclamation of the 2011 legislation to draft the amendments that are before us tonight. We can get ourselves a 

bit tangled up if we do not read it properly over stepchildren and deceased and who was predeceased and who 

was deceased at the time. But if we take the time to step through this bill, it is clear that this is seeking to clarify 
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that in Western Australia, stepchildren have rights. It makes it clear to the courts exactly how those provisions 

should apply. With those comments, the opposition will support the legislation.  

HON ALISON XAMON (East Metropolitan) [9.11 pm]: The Greens support this legislation. The Inheritance 

(Family and Dependants Provision) Amendment Bill 2011 replaced the Inheritance (Family and Dependants 

Provision) Bill 2007 to allow stepchildren of a deceased to bring a claim for maintenance, support or education 

in two circumstances; firstly, when the stepchild in question is being or is entitled to be maintained wholly or 

partly by the deceased immediately before the deceased’s death, and, secondly, when the deceased had received 

or was entitled to receive property with a value greater than the prescribed amount from the estate of a parent of 

the stepchild. As a result of that bill, WA is no longer the only state or territory that does not provide for claims 

by stepchildren.  

The policy behind the 2011 bill remains unchanged. As I indicated in that debate, the Greens were very 

supportive of that policy change. However, since that bill has been passed, the government has become aware of 

three potential interpretation problems in relation to claims by stepchildren under sections 9(1) and (2) of the 

2011 legislation. This 2012 bill seeks to rectify the anticipated interpretation problems and clarify the intention 

of the 2011 act rather than leave the issues to be dealt with by the Supreme Court. I asked during a briefing 

whether any cases had come to the attention of the court that would otherwise have been captured by these 

provisions. I have been advised that was not the case. I hope this bill will be passed before any problems emerge.  

This bill amends the definition of “stepchild” in section 5 of the 2011 act and it corrects two problems with the 

earlier definition. In the 2011 act a stepchild was defined as a child of “the” deceased spouse rather than “a” 

deceased spouse. This excluded a former spouse of the deceased, thereby impacting on stepchildren whose step-

parent had subsequently remarried. In the 2011 act, a stepchild was defined as a child of a de facto partner of the 

deceased if the de facto partner was a person in whose favour the court could make an order under the 

Inheritance (Family and Dependants Provision) Act 1972. However, a de facto partner has standing to apply to a 

court only when that person was living as a de facto partner of the deceased person immediately before the death 

of the deceased person. As the parent necessarily has to have predeceased the de facto step-parent, this would not 

have operated effectively. The Inheritance (Family and Dependants Provision) Amendment Bill 2012 amends 

the circumstance in which stepchildren can make a claim and clarifies that the prescribed amount applies to the 

date of the death of the parent of the deceased’s stepchild. This bill amends the Inheritance (Family and 

Dependants Provision) Amendment Act 2011. I note that the 2011 legislation received royal assent on 25 

October last year but will not become operative until a date fixed by proclamation. I have been advised that the 

government intends to delay the proclamation of that legislation until the amendments proposed by this bill are 

ready to be proclaimed. The 2012 bill deals just with matters of legal interpretation. 

I will go into a bit more detail of the definition of “stepchild”. Clause 4 of the 2012 bill amends the definition of 

“stepchild” in section 5 of the 2011 act to mean — 

… a person who was alive on the date on which the deceased married or entered into a de facto 

relationship with a parent of the person but who is not a child of the deceased; 

This deals with two identified potential problems with section 5 of the 2011 act. Section 5 defines “stepchild” as 

a child of “the” deceased’s spouse rather than “a” deceased’s spouse. This could have excluded a former spouse 

of the deceased and had the potential to impact on stepchildren whose step-parent had remarried. It is important 

that the remarriage of a step-parent does not disqualify a stepchild from making a claim to family provision 

against the estate of a deceased step-parent. The Greens support this amendment and the clarification of the 

intention of the 2011 act. An amendment to section 5 of the Inheritance (Family and Dependants Provision) Act 

1972 defines “stepchild” as a person — 

who is a child of —  

 (i) the deceased’s spouse; or 

 (ii) a de facto partner of the deceased, if the de facto partner is one in whose favour the 

Court can make an order under this Act; 

Under section 7 of the Inheritance (Family and Dependants Provision) Act 1972, a de facto has standing only to 

apply to a court when that person was living as a de facto partner of the deceased person immediately before the 

death of the deceased person. As the parent necessarily has to have predeceased the step-parent, this would have 

been applicable in very limited circumstances such as if both the natural parent and step-parent died in quick 

succession.  

The second situation dealing with the issue of the time of application of prescribed amount allows stepchildren to 

make a claim when the deceased was the beneficiary of the estate of the stepchild’s parent and that share was 

otherwise worth more than the prescribed amount than as a creditor of a deceased parent’s estate. This addressed 
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the situation in which a step-parent having benefited from a child’s parents’ estate leaves their own estate only to 

their natural children to the exclusion of any stepchildren. Clause 5 of the 2012 bill inserts an amendment to 

section 9 of the 2011 act to clarify that the prescribed amount applies at the date of the death of the parent of the 

deceased’s stepchild rather than at any other time. This would mean that when a property depreciates in value 

following the death of the stepchild’s natural patent, they will still be entitled to make a claim against the step-

parent’s property entitlement when it exceeds the prescribed amount. The Greens support the 2012 bill, but, 

importantly, we also support its expeditious passage through this chamber. 

HON MICHAEL MISCHIN (North Metropolitan — Parliamentary Secretary) [9.18 pm] — in reply: I 

thank members for their contribution and particularly Hon Sue Ellery and Hon Alison Xamon for their indication 

and support of their respective parties for the Inheritance (Family and Dependants Provision) Amendment Bill 

2012. It is regrettable that the matter had to come back before this house. However, the government considered it 

prudent to address the interpretation problems that it found in the original bill passed last year and I am pleased 

that that can be done before the house rises, thereby putting us in a better position to have this legislation 

finalised some time when Parliament resumes in August. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Hon Michael Mischin (Parliamentary Secretary), and transmitted to the 

Assembly.  

 


